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Current Vopics. 

HIE Democratic convention of Cincin- 
nati, in nominating a ticket for the 
April election, declined to name a candidate 
in opposition to Judge Rufus B. Smith, 
whose term in the Superior Court of Cincin- 
nati soon expires, and indorsed his renom- 
ination by the Republican convention. This 
creditable action, as the Weekly Law Bulle- 
tin recalls, is not without precedent by either 
party in Cincinnati. Several vears ago the 
Republican convention declined to nominate 
a candidate for judge of the same court in 
opposition to Judge Yaple, who had been 
renominated by the Democrats, and at 
another time the Democrats did the same 
thing in regard to the renomination of Judge 
Force by the Republicans; but in neither 
case was the compliment more deserved 
than in the case of Judge Smith, who has 
made almost a model judicial officer. On 
being informed officially of the action of the 
Democratic convention, Judge Smith grace- 
fully responded, declining to interpret the 
action of the convention solely as a personal 
compliment to himself, but taking it rather 
as the expression of a conviction upon the 
part of the community that its judiciary 
must be taken out of politics if it is to com- 
mand respect and confidence. With this 
sentiment he found himself to be in most 
thorough and hearty sympathy. He de- 
clared that one of the first steps in judicial 
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reform should be the abolition of the 
so-called Dana law, which refuses to allow 
the name of a candidate to appear upon more 
than one ticket. In his opinion no intelli- 
gent reason, having in view the public inter- 
est, could justify such a measure, its purpose 
could not be otherwise than sinister; its 
intention is to harass and dishearten inde- 
pendent movements and to divert the expres- 
sion of the popular will. Judge Smith 
showed that the partisan method requires the 
candidate for a judgeship to secure a nomi- 
nation from a party convention. He must 
then be placed upon a party ticket and 
elected at an election to determine party 
questions, which are entirely foreign to the 
question whether the candidate has the 
necessary qualifications to make a judge. 
In case of election, the candidate was per- 
mitted to serve but five years, when he must 
go into another party convention to secure 
another nomination, or suffer judicial death; 
and for each recurring period of five vears 
this process is repeated. Judge Smith con- 
tinued: “Tf the judge has been studious and 
industrious, if he has spent his davs and 
nights in the study of the law and the cases 
before him, and if he has been of dignified 
life as befits the position, five years finds 
him with few political friends to fight his 
battles for him, while the stress of party strife 
has brought forth many men with strong 
political friends whose claim to be rewarded 
for party service a party convention is not 
likely to pass lightly over, and whose right 
to have their turn at a ‘judgeship’ cannot 
well be ignored. Or if the party convention 
is controlled by a party boss, then, as the 
boss turns his face away from the occupant 
of the bench to scrutinize the aspirants who 
pass before him, a smile is likely to light up 
his face as a favored one goes by — and with 
the smile a new judge is born and the former 
occupant of the bench has passed into private 
life. Thus with a partisan judiciary judges 
are found ‘ perching for a winter and a sum- 
mer in a court-house and gone forever.’ Is 
such a judgeship one to attract to it the high- 
est learning and character, or one when 
secured calculated to promote those charac- 
teristics in its occupant which we have seen 
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the position demands? Or is it one to com- 
mand the respect and confidence of the com- 
munity? Surely, no sensible, fair-minded 
man can answer these questions in the affirm- 
ative. And the fact that such a system does 
produce some good judges is no sufficient 
answer to the general indictment to which it 
must necessarily be subjected. Our judi- 
ciary, then, by some means should be taken 
out of politics. It should be placed upon a 
non-partisan basis. My own opinion is that 
this result can best and most permanently be 
accomplished by the election of judges at 
separate elections. But whether this could 
be accomplished without an amendment to 
our Constitution IT am not prepared to 
express an opinion. If, however, in the 
present state of our organic law independent 
elections are an impossibility, then the only 
other political remedy is the indorsement by 
both the great political parties of men fitted 
for the positions.” That such a result is not 
impossible is shown by the experience of the 
city of Philadelphia, where, with a bench of 
sixteen judges, in the last twenty-two vears, 
only three judges have failed of re-election; 
two judges now on the bench have been 
there continuously for nearly forty vears; 
two have died within the last few vears who 
had been sitting for nearly that length of 
time; two have resigned within the past two 
vears who have served between thirty and 
forty vears, and recently a Republican gov- 
ernor filled a vacancy caused by the 
resignation of a Democrat by appointing a 
Democrat — and all this in a city with a 
Republican majority of nearly 100,000. 


Recently, in discussing the “ Lawyers’ 
Registration Act,” we made inquiry as to 
what the bar associations of the State are 
doing with reference to the non-admitted 
practitioners who are attempting to turn the 
law to their own purposes by barefaced per- 
jurv. We find the following communica- 
tion, signed “R,” in a recent issue of the 
New York Law Journal: 


“Some time ago I advised the then president 
of a bar association of this State, within fifty miles 
of the city hall, that there was a person in that 
city who had been convicted of crime in a neigh- 





boring State, and later disbarred from practicing 
in the courts of that State, who afterwards came to 
that place and began the practice of law. That 
though that bar association has exercised certain 
of its functions in holding annual dinners and 
passing resolutions upon the death of deceased 
judges and members of the bar, absolutely noth- 
ing was done toward investigating the facts so 
brought to its attention. Few individual practi- 
tioners, unless they have some private end to sub- 
serve, care to take upon themselves the prosecu- 
tion of such persons, but it certainly does seem as 
if the spirit of the Registration Act would call for 
some action on the part of the Bar Association.” 


This correspondent undoubtedly _ states 
the case correctly. Individual members of 
the bar have neither the time nor the inclina- 
tion to undertake prosecutions of this sort, 
but this is or ought to be one of the main 
objects of the bar associations. Social func- 
tions are all very well as a side issue, but 
something more important is necessary 
justify the existence of these associations. 
We hope to hear of speedy and vigorous 
action in the direction indicated. 


to 


In a suit against a railroad company to 
recover damages for the negligent killing of 
a girl seven years old, who was run over on 
the track, the Appellate Court of Indiana, 
after declaring that the child was a trespasser, 
notwithstanding her tender years, laid down 
the following rule as applicable to such cases: 
“It is well settled in this and other jurisdic- 
tions that the only duty which a railroad 
company owes to trespassers upon its right 
of way and tracks is to refrain from wilfully 
injuring them. It owes them no duty of 
active vigilance and is not liable for mere 
negligence.” Among the case cited to sus- 
tain the doctrine that a railroad company is 
not liable for mere negligence in running 
down a trespasser upon its tracks are two 
decisions by the Court of Appeals of this 
State. The legal editor of the N. Y. Sun is 
unable to find support for the proposition in 
either of them. He understands the rule in 
New York on this subject to be that which 
was applied in the case of Remer v. Long 
Island R. R. Co. (48 Hun’s Reports, page 
352, affirmed by the Court of Appeals, 113 
New York Reports, page 669), where it was 
held that notwithstanding the trespass of the 
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deceased upon the defendant’s track, it was 
undoubtedly the duty of the engineer to 
exercise ordinary diligence and care to avoid 
killing him. The Sun, as usual, undoubt- 
edly is correct. 


Judge Chetlain, of the Criminal Court of 
Cook county, IIll., decided in City of Chicago 
v. Netcher, impleaded, etc., that an ordi- 
nance of the city making it unlawful for any 
person doing business in Chicago, where 
drygoods, clothing, jewelry, etc., are sold, 
to have exposed for sale to any person, firm 
or corporation, any meats, fish, butter, 
cheese, lard, vegetables or any other provi- 
sions, is null and void. This new phase of 
the war on department stores, aimed doubt- 
less at their restaurants, is thus rendered 
abortive. Of course, if this prohibitory 
power, under the citv ordinances, could have 
been sustained at all, it must have been under 
the elastic and indefinite police power, but 
this Judge Chetlain is unable to justify. In 
the course of his opinion he says: 


“Tt is quite conceivable that some regulation of 
the sale of meats, vegetables and other provisions 
might tend to promote the public health. Regula- 
tion as to the time and place of sale, provisions 
for inspection, etc., would probably be clearly 
legitimate. It is mot necessary now to define how 
far the city council might go in this direction 
under charter authority. 

“ But the court knows of no reason why, either 
the public health, morals or safety, or even the 
welfare of the people, is directly involved in the 
sale of meat in a store where either dry goods, 
jewelry or the other articles mentioned in the ordi- 
nance are also sold. No testimony nor stipulated 
facts tend to establish any such conclusion. No 
plausible suggestions were made in argument 
which would tend to fortify or support it. No 
reason is perceived nor suggested why the sale of 
provisions in a place where the enumerated arti- 
cles are sold tends to the injury of the public any 
more than would their sale in a place where hard- 
ware, boots and shoes or any one of a hundred 
different articles of merchandise that might be 
named, were sold. The court is led irresistibly to 
the conclusion that such an ordinance cannot be 
justified as a legitimate exercise of the grant of 
the power of police conferred by the charter, and 
hence that it is not warranted by the organic law 
of this city, and is therefore under the principle 
already stated, null and void. If the court may 
know what others know he may perhaps conjec- 
ture the purpose of this ordinance. But with such 





considerations the courts may not deal. This is 
not a question of municipal policy, but of munici- 
pal power; and beyond this narrow question the 
court is not willing to go.” 


The Supreme Court of the United States 
recently affirmed the decree of the Court of 
Appeals of the District of Columbia in the 
case of Charles G. Smith et al. v. Charles 
Burnett et al. The suit was in admiralty for 
an injury to a vessel owned by the appellees 
while moored in berth at a wharf of which 
the appellants were lessees for the pur- 
pose of being loaded by and for the appel- 
lants. The injury complained of was averred 
to have been occasioned by negligently 
allowing a dangerous rock to remain in the 
bed of the river within the limits of the berth 
which the vessel was invited to take, the mas- 
ter of the vessel having no knowledge of the 
obstruction and being assured by the agent 
of the appellants that the berth was safe. 
The decree below was in favor of the libel- 
ants for the sum of $10,478.09, and is 
affirmed by the Supreme Court, Mr. Chief 
Justice Fuller delivering the opinion. This 
is not yet published, but a full statement of 
the facts will be found in the opinion of the 
Court of Appeals, reported in 25 Wash. Law 
Rep. 247. 


In Cincinnati Street Railway Co. v. Alte- 
meier, the Supreme Court of Ohio hold that 
while under secs. 6134-5, R. S., no allowance 
can be made on account of bereavement, 
mental suffering or punitive damages, evi- 
dence of financial condition of next of kin 
who are the beneficiaries under the statute, 
and their condition as to age, wealth and 
means of support, as well as the habits, health 
and disposition of the deceased is admissible. 


ee 


Hotes of Cases. 

Ordinances — Reasonableness.—In Frost v. 
City of Chicago, decided by the Supreme Court 
of Illinois in February, 1899 (52 N. E. R. 860), it 
was held that a city ordinance making it unlawful 
to cover any package of fruit with any colored 
netting, or other material having a tendency to 
conceal the true color or quality of any such 
goods which may be offered for sale, is void, as 
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unreasonable and oppressive. 
part: 

We have reached the conclusion that the ordi- 
nance is a vexatious and unreasonable interference 
with and restriction upon the rights of dealers in 
certain articles of trade and commerce. The only 
valid basis upon which such a regulation can rest 
is that its purpose is to prevent deception and 
imposition upon buyers of such articles as are 
named in the ordinance. The evidence shows, as 
common observation would teach, that such pack- 
ages must have some covering, and shows, also, 
that tarlatan has been found the best and most 
suitable covering for the preservation of fruit so 
packed and sold; and the validity of the ordinance 
is made to depend, and indeed its validity is de- 
fended only upon the question of the color of the 
material. It is not pretended that there is any- 
thing in red tarlatan which is deleterious to health 
or which imparts to the fruit any noxious material 
or quality, but only that it tends to impart to the 
fruit beneath a more wholesome tint or appearance 
than it would otherwise have. It is natural, and 
not unlawful, for the packer and dealer to put up 
and offer for sale his goods in an attractive form: 
and a regulation would not seem to be reasonable 
which would prevent the dealer in certain com- 
modities from offering for sale his goods in pack- 
ages tinted so as to correspond in some degree 
with the color of the goods themselves. No 
buyer who is ordinarily careful and intelligent is 
deceived by such devices of tradesmen. He may 
examine what he buys, and no law can protect 
him from the consequences arising only from his 
own folly. At most the colored netting would 
tend to conceal the true color or quality of only 
the top layer of the fruit in the package, leaving 
the same latitude for deception as in cases where 
no covering is used. It will be noticed that the 
provision in question of the ordinance does not 
make it unlawful to sell decayed or unwholesome 
fruit, or to practice deception on the public by 
methods employed in packing or displaying it. 
From whatever view the ordinance is regarded, it 
is difficult to see how it can be of any public bene- 
fit whatever, and while ordinarily that is a question 
for the municipal legislature, it may be considered 
by the courts in determining the question of rea- 
sonableness. It is nat contended by counsel that 
the power to pass such an ordinance is in terms 
conferred on the city council by any act of 
legislature (City of Lake View v. Tate, 130 III. 
247, 22 N. E. 791), but the power to enact it is 
referable to the general police power of the city: 
and it is conceded that the question of its reason- 
ableness is open for decision, and is the subject of 
fair contention in the case. It was shown, and is 
a matter of common knowledge, that much fruit 
is shipped and sold wrapped up in tissue paper 
and in tinfoil, and in packages and baskets covered 
with wood, all of which material effectually con- 


The court said in 








ceals the “true color and quality” of the fru: 
until removed. It would be as reasonable to pro 
hibit the one as the other. Fruit dealers would 
be subjected to unjust and oppressive discrimina 
tion by the enforcement of such an ordinance 
Being unreasonable and oppressive in characte: 
the ordinance is void, and should have been so 
declared by the court below. 


Conspiracy. —In Doremus et al. v. Henmessey 
decided by the Supreme Court of Illinois in 
October, 1898 (52 N. E. R. 924), it appeared that 
plaintiff conducted a laundry business, engaging 
others to do the work, she receiving and deliver 
ing the same to her customers. Upon her refusal 
to increase the price for her work in accordance: 
with a scale fixed by a laundrymen’s association, 
defendants combined, and caused the parties who 
had contracted to do her work to break their 
contracts and refuse to do the same longer, and 
induced others to refuse to do the same, in conse 
quence of which plaintiff’s business was destroyed 
It was held that an action would lie for the dam 
ages sustained. The court said in part: 

It is urged by appellants that they cannot be 
held liable for inducing certain persons named in 
the declaration to terminate their contractual re- 
lations with appellee, because their acts could not 
produce the injuries complained of without an 
independent force, which was the act of the par- 
ties themselves; and these appellants, it is urged, 
cannot be held liable for an intervening cause of 
damage sufficient to cause the injury, and that the 
refusal of different persons to work for the ap 
pellee was sufficient, of itself, to occasion injury 
for which the appellants cannot be held respon- 
sible. The first branch of this proposition has 
been disposed of by what we have heretofore said, 
and the authorities above cited. In Lumley v. 
Gye (2 El. & BI. 216) it was said: “He who 
maliciously procures a damage to another by a 
violation of his right ought to be made to indem- 
nify.”” In Bowen vy. Hall (6 Q. B. Div. 333) it was 
said: “* Merely to persuade the person to break his 
contract may not be wrongful in law or in fact; 
but if the persuasion be used for the direct pur- 
pose of injuring the plaintiff, * * * it 
tionable, if injury ensues from it.’”’ The 
branch of the proposition, in which it is urged that 


is ac- 
second 


appellants could not produce the injuries com- 
plained of without the intervention of an inde- 
pendent force, presents the question whether the 
proximate cause of the injury is a question of fact. 
It has been settled by the adjudication of this 
court, so far as this question is here concerned, 
that in this State what was the cause of the in- 
jury, or the combination of causes producing it, is 
a question of fact. Whether the injury and dam- 
age sustained by plaintiff resulted from the acts 
of the defendant, or were the result of a new, in- 
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dependent factor, for which appellants were not 
responsible, cannot be determinted by the court 
as a question of law, unless the fact be conceded, 
or the proof be substantially all to that effect (Car 
Co. v. Bluhm, 10g Ill. 20; City of Mt. Carmel v. 
Howell, 137 Ill. 91, 27 N. E. 77; Meyer v. Butter- 
brodt, 146 Ill. 131, 34 E. N. 152). The finding of 
the trial and appellant courts on this question is 
not subject to review in this court. 


Wills — Precatory Trust.— Where a testator 
devises his residuary estate to his wife, and pro- 
vides that it was given her to the end that she 
might provide a home where she could receive the 
children, and that he was confident that it would 
be equally divided among the children when she 
no longer needed it, the Supreme Judicial Court 
holds that the witfe the 
property absolutely, and not on a trust to divide 
it equally among the children on her demise. 
(Aldrich v. Aldrich et al., October 20, 1808.) 
Morton, giving the 
court’s conclusion, said in part: 

* If the testator had intended to create a trust 
in favor of his children at his wife’s death, there 


of Massachusetts takes 


Justice reasons for the 


can be no doubt that he knew how to do it in 
clear and unmistakable terms; and it 1s almost in- 
conceivable that if swch was his purpose he should 
have expressed himself in the manner in which he 
has done. There is no doubt that words of recom- 
mendation, or of confidence, entreaty, hope or 
desire, have been held sufficient under some cir- 
cumstances to create a trust. But, speaking gen- 
erally, this was because in such cases such a con- 
struction was supposed to carry out the intention 
of the testator. 
laid in regard to what 
would constitute a precatory trust, ther® can be 
no doubt, we think, that the tendency of later de- 
cisions has been, if not to relax the rule thus laid 
down, at least not to extend it. 
114 Mass. 56; Lambe v. 
6 Ch. App. 599.) 

In the present case there is what clearly would 
constitute in law, if it 
gift of the estate to the wife. 


If an arbitrary rule seems to have 


been down at one time 


(Hess v. Singler. 
Eames, L. R. 


10 Eq. 267, 


stood alone, an 
There follows, after 
one or two intervening clauses, the one on which 
the complainant relies. This was intended by the 
testator, it seems to us, to express his reason for 
the gift to his wife, and his confidence in her, and 
not to cut down or affect the absolute character of 
the gift which he had previously made to her. 
It is true that he says, in substance, that he expects 
that the property, when she shall no longer need 
it, will be divided equally between the children and 
their representatives. But there is nothing which 
renders it obligatory on her to do this, and there- 
fore one of the features of a precatory trust is 
wanting. (See Warner v. Bates, 98 Mass. 274, 
Spooner v. Lovejoy, 108 Mass. 529; Hess v. Sing- 
ler, supra; Sears v. Cunningham, 122 Mass. 538: 





absolute | 





Barrett v. Marsh, 126 Mass. 213; Davis v. Malley, 
134 Mass. 588; Sturgis v. Paine, 146 Mass. 354; 
Durant v. Smith, 159 Mass. 229; Lambe v. Eames, 
supra; In re Hutchinson, 8 Ch. Div. 540; Bank vy. 
Raynor, 7 App. Cas. 321; Parnall v. Parnall, g Ch. 
Div. 96; Eaton v. Watts, L. R. 4 Eq. 151; Mere- 
dith v. Heneage, 1 Sim. 543; Sale v. Moore, Id. 
534; Hoy v. Master, 6 Sim. 568; Webb v. Wools, 
2 Sim. [N. S.] 267; In re Adams, 27 Ch. Div. 
394, 406; In re Williams [1897], 2 Ch. 12; Pen- 
nock’s Estate, 20 Pa. St. 268; Clay v. Wood, 153 
N. Y. 134; Randall v. Randall, 135 Ill. 398; Nunn 
v. O’Brien, 83 Md. 198.) The cases which we have 
cited do not resemble in all respects the one at 
bar, and there are English amd American cases 
which seem to support the view for which the 
complainant contends. But the question is 
whether, taking the will as a whole, it was the 
intention of the testator to create a trust; and we 
are of opinion that it was not, and that the con- 
struction which we have adopted is in harmony 
with the more recent English 


cases. 


and American 
ae es 


CAPITAL PUNISHMENT V.- 
\VING examined my subject from a theoreti- 
cal standpoint, I shall in this closing article 
ask attention to a few observations of a practical 
nature, endeavoring to show thereby the tendency 
and sentiment with reference to the death penalty. 
It is seldom that systems are suddenly uprooted 
and revolutionized. The progress of the world is 
rather by stages and degrees, moving slowly but 
surely, making it extremely interesting to the stu- 
dent and observer of the world’s civilization to 
note the changes and tendencies relative thereto, 
among which I know of none that has been more 
varied or could be of more interest than those 
pertaining to punishment. I shall, therefore, in 
this article, somewhat review these. Back in those 


| days appropriately known and spoken of by us as 


the * Dark Ages,” history tells of harsh and cruel 
punishments inflicted for crime, whether trifling 
or atrocious, showing also such punishments in 
every case entirely unnecessary, as well as wholly 
uncalculated to produce the results for which they 
were imposed. 

As wisdom such 2 
condition could not, of course, continue, and con- 


and knowledge increased 
sequently was, in the course of time, as harshness 
and cruelty gave place to refinement and civiliza- 
tion, greatly modified, until to-day our criminal 
jurisprudence knows no cruel punishments, and 
inflicts harsh and severe ones only for the most 
atrocious crimes. 

To trace this interesting branch of history with 
relation to all crime would require more space 
than the scope of these articles will permit. I 
shall, therefore, confine my observations to the 
history of the penalty prescribed for murder, this 
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being an offense of great magnitude, as well as 
one in which a good deal of popular interest is 
manifested. 

Murder is defined by the common law to be the 
unlawful killing by a person of sound mind of any 
reasonable creature in being, with malice afore- 
thought, either express or implied. Implied malice 
is such as the law presumes from the use of a 
deadly weapon. Always, with some few excep- 
tions, has the law of most nations prescribed death 
as the penalty for murder, until in recent years, 
when some moderations have been made. The 
first step looking towards a moderation in the 
penalty for murder was the division of that crime 
into two degrees, viz., first and second degree 
murder, or murder with express malice and mur- 
der with implied malice, the first remaining pun- 
ishable with death, while for the second was 
substituted life imprisonment. Later, both in 
those States (and here I speak more particularly 
of the States of our Union) where the crime was 
thus divided, as well as in those where the com- 
mon-law murder remained, the legislatures, going 
still farther towards the moderation of the death 
penalty, gave to the jury the power, in all cases 
where a conviction would be followed by death, 
to qualify their verdict by adding, “ without cap- 
ital punishment,” in which event the convicted 
person should be punished by life imprisonment. 
Or, as the same result was reached by other 
States, the legislatures thereof, giving to the jury 
the power to recommend the accused to the 
mercy of the court, prescribing in such event like- 
wise imprisonment for life. A few of the bolder 
States, four to the best of my knowledge, Maine, 
Michigan, Rhode Island and Wisconsin, going 
still farther by abolishing in terms capital punish- 
ment. 


Thus existed the law, during which time, until 
the year 1897, whenever a murderer offended 
against the laws of the United States, it mattered 
not whether the killing was done with implied or 
express malice, or within what State, such offender 
was tried in the United States courts, and in every 
case, if convicted, was sentenced to suffer death as 
a penalty for his crime. On the 15th of January, 
1897, congress, following the example of some of 
the States, passed an act giving to juries in United 
States courts the power to qualify their verdicts in 
all cases of murder and raps committed in viola- 
tion of the sections of the United States Revised 
Statutes prohibiting and punishing the same, pre- 
scribing at the same time life imprisonment wher- 
ever a verdict was so qualified. It is in relation to 
this act that this article has particular reference, 
_ but in order for a clear understanding and full 
appreciation of its effect, it is necessary to examine 
the statutes of the States whose example congress 
has adopted. These States are as follows: Ala- 
bama, California, Georgia, Illinois, Louisiana, 
Mississippi and Utah. 





The Alabama act prescribes: ““ Any person who 
is guilty of murder in the first degree must, on 
conviction, suffer death, or imprisonment in the 
penitentiary for life, at the discretion of the jury.” 

California: ** Every person guilty of murder in 
the first degree shall suffer death, or confinement 
in the State prison for life, at the discretion of thx 
jury trying the same, or upon a plea of guilty the 
court shall determine the same.” 

Georgia: “The punishment for persons con 
victed of murder shall be death, but may be con 
finement in the penitentiary for life in the follow 
ing cases: If the jury trying the case shall so 
recommend. If the conviction is founded solely 
on circumstantial testimony, the presiding judg: 
may sentence to confinement in the penitentiary 
for life.” 

Illinois: ** Whoever is guilty of murder shall 
suffer punishment of death, or imprisonment in 
the penitentiary for his natural life, or for a term 
not less than fourteen years. If the accused is 
found guilty by a jury, they shall fix the punish 
ment by their verdict.” 

Louisiana: ‘‘ That in all cases where the punish 
ment denounced by law is death, it shall be lawiu: 
for the jury to qualify their verdict by adding 
thereto ‘without capital punishment,’ and that 
whenever the jury shall return a verdict qualified 
as aforesaid the person convicted shall only be 
sentenced to hard labor for life in the State pen 
tentiary.” 

Mississippi: “ That in all cases when any person 
or persons, wpon conviction of crime, shall or may 
be punished with death, the jury may, in their dis- 
cretion, in their verdict, declare that the penalty, 
or punishment, shall be imprisonment in the peni 
tentiary for life; but if the jury shall omit to so 
declare the penalty in their verdict, then the court 
shall pronounce the death penalty.” 

Utah: * Every person guilty of murder in the 
first degree shall suffer death, or, upon the 
recommendation of the jury, may be imprisoned 
at hard labor in the penitentiary for life, at the 
discretion of the court.” 

From these enactments it, therefore, appears 
that the jury have the same power of discretion, as 
to the punishment, in States where the crime 0i 
murder is divided into degrees as they have in 
States where the common-law murder prevails. 

The act of congress, which, from its identity 
with the Louisiana enactment, in all probability is 
taken therefrom, provides: “That in all 
where the accused is found guilty of the crime of 
murder or of rape wnder sections fifty-three hun 
dred and thirty-nine or fifty-three hundred and 
forty-five, Revised Statutes, the jury may quality 
their verdict by adding thereto, ‘ without capital 
punishment; ’ and whenever the jury shall return 
a verdict qualified as aforesaid the person con- 
victed shall be sentenced to imprisonment at hard 
labor for life’’ (29 Stats. 487). 


cases 


Thus in recent 
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years is it shown to be the tendency in this coun 
try to place with the people, throwgh the medium 
of the jury, the power to abolish capital punish- 
ment, for to this effect have been the decisions ci 
the courts in construing these statutes, holding the 
jury to have an unlimited discretion to qualify their 
verdict wholly uncontrolled by the evidence or the 
instructions of the court. (See Brown vy. State. 
109 Ala. 80; People v. Kamaunn, 110 Cal. 613; Hill 
y. State, 72 Ga. 132; Fletcher v. State, 117 Ill. 184 
State v. Shield, rr La. Ann. 395; State v. Melvin, 
11 La. Ann. 537; Spain v. State, 59 Miss. 24; and 
Winston et al. v. The United States, 172 U. S. 
303.) 

We may consequently feel assured, as the ques- 
tion of the infliction of capital punishment is now 
largely consigned to the and common 
the American people, it will not be a 
great many years before this doctrine will be alto- 
gether unknown in practice, 
now 


wisdom 


sense of 


and remembered only 
remember the cruel punishments —- 
the days the 


as we 


with horror — of which we term 


‘Dark Ages.” 

3efore closing, if I may be indulged a few lines 
as to the comparative efficiency of death and life 
inyprisonment as punishments, I should observe 
that, in the first place, we know 
death does not deter criminals or prevent murder: 


from experience 
the horrors it has for one capable of committing 
him until the 
period between conviction and execution, while to 
be of a deterrent such 


crime being not aroused or felt by 


and horro; 


should exist before the commission of the crime. 


use as fear 
On the other hand, the large majority of persons 
who are tempted to commit crime have a much 
greater dread, their lib- 
being imprisoned at hard labor for the 
remajnder of their lives, than of being, possibly at 
some future day, hanged. 
accustomed to gratify 


while free and enjoying 
erty 
To such persons, who 
their 
confinement has naturally a 


desires, life oi 
much greater deter- 


rent force than a sudden pain inflicted once and 


are 


such 
a one in the act of gratifyimg a single desire will 
stop longer to consider the effect of 
plated act, if he is 
th the 
than he would to consider the remote pos- 
sibility of being punished with death, when such a 
misfortune may from 
at any time? Cannot 
reason thus? “ While 
if death overtakes me the inevitable I 
* While if the punishment for his offense 
was such as would deprive him of the gratification 
of his desires he would be likely to say to himsel!: 


forever, for is it not reasonable to believe 
his contem- 


sure of depriving himselt 


lereby of gratification of all other inclina 


tions, 


natural causes overtake him 
such a person be thought to 
I live I shall enjoy my life; 
cannot 
help. 


‘Life is hard enough as it is; I must not make i 
Is the gratification of this particular desire 
worth running the risk of losing my liberty 


worse. 
and 
the power to gratify all others? If this be true, 
it is certainly a strong reason for the abolition of 


| 
| 
| 
| 
| 
| 





| capital punishment and the substitution of life im- 


prisonment in its stead. 
vations upon this. vast 


With these few obser- 
and most important 


| question I bring these articles to a close, feeling 


well compensated for whatever trouble I have 
taken if what I have been able to pen has the 
merit of being founded in truth, and, being so, 
in the least towards the extinction of a 
brutal and barbarous custom. 

F. S. Key Smita. 
D. C., March, 1899. 


serves 


WASHINGTON, 
Sl a 


FAITH VERSUS PHYSIC. 


‘* What fools these mortals be.” 
—Midsummer Night's Dream. 


Christian science in gratin means the restoration of 
the efficiency of early Christianity whereby the sick and 
sinful were healed. Christian science is not doctoring; it 
is Christianity. It is practical common-sense. It is nota 
religion merely —it is religion itself. In this scientific age 
men are learning to ask for results rather than theories, and 
it is not strange that they should welcome the revival in 
Christian science of the primitivo Christianity which 
afforded proof of the power of a present God by healing the 
sick and curing the sinful in the way Christ Jesus bade his 
followers do. It is a distinctive feature of Christian 
science that it does not have a place for evil; it is not 
simply ignored, it is displaced. Its axiom is this, that by 
proving the unreality of sin, disease and DEATH, you 
demonstrate the allness of good. In Christian science the 
attack is made at the root of the error, at the belief of hfe 
originating apart from God and abiding in matter, and the 
healing of sin is considered the important thing. The wan- 
ing belief in drugs has been one of the phases of opposition 
to the spiritual. Zhe use of a drug in attempted healing of 
the sick cannot he said to glorify God, Jor such a reliance 
practically rules God out of the question. 

The above extracts are taken almost at random 
from a report of a lecture on Christian Science 
delivered at Lawrence, Mass., November 18, 1862, 
by Rev. William McKensie, one of the leading 
expounders of the new faith. A careful perusal 
of them will make plain to those who have here- 
tofore labored under the delusion that there might 
be some place in the Christian Scientist’s faith for 
at least mild and old-fashioned remedies in con- 
nection with influence upon the mind, that the 
administration of all drugs is held to be not only 
worse than useless, but a positive sin against God. 
If, for example, we are taken suddenly with colic 
or cramps, a spoonful of Jamaica yinger will be 
an affront to the Creator; if we are troubled, or 
think we are troubled, with an attack of indiges- 
tion, a sick-headache or a disordered liver, a 
purgative pill will be a crime against God; if we 
have a bad case of summer complaint — and this 
could hardly be confined to the realm of the im- 
agination, usually having a way of making itself 
known as a condition rather than a theory -—a 
dose of peppermint, or for those who are wont to 
place reliance in something more ardent, a good 
‘horn” of equal parts of old port wine and 
blackberry brandy, will be “ ruling God out of the 
question! ” 

Could anything be more absurd? 

It is also significant that while among Christian 
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Scientists there is a singular unanimity in the 
view that drugs have no therapeutic value, but 
rather the reverse, and that therefore they must 
be ruled out as interfering with the plans and pur- 
poses of the Creator (Christian Scientists to this 
extent showing the courage of their convictions), 
it is perhaps equally significant that the leading 
expounders of the faith are silent upon the subject 
of surgery. Would they rule out the knife, the 
scalpel, the bandage, the splint, the healing lotion, 
and the whole realm of asepsis in the treatment of 
wounds, together with the entire materia medica? 
Of course, they would draw the line at arnica, for 
example, which, taken internally, is a deadly 
poison, and whose use even in external applica- 
tion they could hardly countenance without laying 
themselves open to the charge of inconsistency. 
Would not the treatment by surgical means of a 
fractured femur or a shattered scapula be just as 
much an interference with God’s will and pur- 
poses as the use of drugs or medicines in the case 
of some real or, if you please, imaginary internal 
ill? 

“O,” but they may say (unless, as in a recent 
case in a western city, they tell their victims that 


there is nothing at all the matter with them, | 


while at the same time the flesh, scorched by fire, 
is dropping from their bones), “this is an acci- 
dent, and must be treated as such; it would be 
folly not to put splints upon a broken leg.” But 


it may be asked by the skeptic, Is not the taking | 
of a cold or the small-pox equally a fortuitous | 
event, more or less likely to have been guarded 


against or prevented by extraordinary care or 
caution? And is not the assistance of nature as 
proper and necessary in the one case as in the 
other? Very likely it is true that medicine has 
not made anything like the strides witnessed in 
modern surgical methods, being still more or less 
empirical; but this fact, which may be conceded 
readily, does not at all affect the principle herein 
contended for. Certainly some valuable knowl- 
edge has been gained since primitive man first 
began to experiment blindly upon other animals 
as well as himself in the use of plants and herbs 
for the healing of the nations. Is all our knowl- 
edge, gained through centuries of experience and 
laborious research, of the uses and action of 
drugs, of bacteriology, of hygiene, of the use of 
vaccine virus in the prevention of small-pox 
spread, of chemistry as applied to dietetics, and 
all the kindred applications of medicine to the 
benefit of mankind, to be relegated to the ash 
heap of useless endeavor, and blind faith in prayer 
and the anointing with oils substituted in their 
place? Well might one exclaim, with all rever- 


ence, God forbid! 


Without doubt, a great many honest seekers 
for light in this new cult have been led to inaugu- | 
rate or continue their 


investigations by 








| derstanding ” 


sa —_ ——e 


knowledge that Christian Science has for several 
years past been gaining adherents rapidly, whom 
it now probably counts by the million, and that 
they have built fine church edifices in various 
parts of the country, which are regularly attended 
by large and singularly devout congregations. If 
this new “ science” is founded in truth, it is per- 
fectly safe to assert that it has come to stay; if, 
on the contrary, its doctrines are demonstrably 
false and silly, it will die, as so many “ isms” be- 
fore it have died, because it has no reason {for 
existence. 

Your Christian Scientist avowedly proposes to 
rid the patient of sin, disease and death by a 
process of thinking—only this and _ nothing 
more. He reasons mentally with his patient 
somewhat as follows: ‘ There is but ome mind in 
the universe, the mind of God. That mind is per- 
fect, complete, whole. It contains no thought but 
what is pure, good, true and harmonious. You 
are suffering from the hallucination that the 
thoughts of your mind are your real thoughts. 
Your real self (or mind) is the divine self. In 
that self there is no thought of sin, sickness or 
death. Your thoughts of sin or sickness are not 
real, but false, untrue, and have no existence. [ 
pronounce you a child of God, perfect, pure, whole 
(healthful), and free from all sin and sickness. I 
hold you perfectly in my thought as you are — 
a perfect and sinless ray of the divine radiance, 
and you are well, strong and happy.” This is a 
sample of the process of thought (and the mum- 
mery) employed. We are told that the moment ci 
healing is reached when what they call the * un- 
is attained, and that the successful 
quality of the healing inheres in the ability of the 
healer to receive the “afflatus” (divine thrill), 


| through which he comes in touch with the uni- 


versal consciousness, and thus charges the patie.t 
with the harmonious vibrations (and $10) that 
reinstate the proper functional relations of the 
system. Now this being the case, and conceding 
that Mrs. Eddy, the chief priestess of the new 
cult whom so many of her followers idolize, has 
the “ afflatus,” why could she not regenerate the 
world by holding it as an aggregate in her 
thought, as pure and perfect, free from all sin and 
disease? If she really possesses the marvelous 
power she claims, Mrs. Eddy ought to be gen- 
erous about its use, and “ play for bigger stakes,” 
to use a purely sporting expression. Without 
doubt the regenerated world, in the immensity of 
its gratitude for such an inestimable service, 
would be willing to pay quite handsomely for it. 

Ah, but what would become of her followers? 
Can it be that the Eddy regeneration factory can- 
not run without the accompanying chink of sor.lid 
gold? 


But conceding that this might be going a little 


the | too far in the present condition of the “ science,” 
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and that the wicked world is not yet ripe for such 
a regeneration, one might perhaps be permitted 
to inquire what its disciples are doing to rid the 
world of sin and disease (which at the same time 
they tell us does not exist), except to pray (for 
a consideration) over and with those who so fool- 
ishly imagine that they are sick? There is, be- 
sides, according to the commonly accepted belief, 
a great deal of want, poverty and squalor. What 
are the Christian Scientists doing to relieve it? 
If the poor mother upon whom a large family of 
small children are dependent is unable to work 
because of the hallucination that she is ill, why 
may not that very poverty be a hallucination, to 
be as readily and effectively removed as the 
thought of sickness, and by the very self-sam2 
For may not one logically go a step 
farther and ask if bodily aches and pains —in 
fact, all the many ills to which poor flesh is heir -— 
are merely matters of the imagination, why ure 
not the pains and gnawings of hunger, also? If 
you are not sick, but only imagine you are sick, 
why not show the courage of your convictions, 
and going the whole length, declare that you are 
not really hungry, but merely think you are? 
May not indulgence three times a day in the so- 
called good things of life be, after all, a mere 
matter of habit, which can, with time and proper 
discipline, be surmounted, as many other habits 
have been? Of course, a habit which has been 
persisted in for so many centuries by peoples of 
all nations and climes could not be overcome in 
a short time, but the Christian Scientists of the 
present day might at least begin the “* tapering- 
off” process, leaving for future generations the 
complete fulfillment of the plan. Thus, it would 
be quite within the possibilities for the future 
Christian Scientist to not only rise superior, to 
the demands of appetite, but by resolving every 
bodily ill into a mere form of thought actually 
succeed in prolonging his existence indefinitely. 
Would it not be perfectly fair to say that when 
these Christian Scientists have risen superior to 
their environment of matter sufficiently to abstain 
indefinitely from the use of meat and drink, then, 
perhaps, it will be time for them to practice their 
so-called divine art of healing, which could hardly 
be expected to thrive in men and women whose 
hands have accepted filthy lucre, and whose 
bodies, mayhap, exhale the odor of onions and 
garlic! 

nutritive 


means? 


but flatulent bean, the 


tical world of Doubting Thomases that they were 


to the environment of matter. When this point 
has been reached, then, perhaps, it will be time 


then would occupy a grand vantage-ground; there 





Then bidding a last, long farewell to the | the mortality 


2 substantial, | defeated army, compared with a victorious one, is 
plebeian corned-beef and cabbage, and the tooth- | 


some turkey, they would have proved to the skep- | 


would be no need of charging for instruction in 
Christian Science, or for healing the sick and the 
sinful by its means, for its disciples, having no 
need of food, raiment or shelter, would have no 
use for money with which to purchase them. 

Did it ever occur to the followers of Mrs. Eddy 
that they, too, may, after all, be “ruling God put 
of the question?”’ As Dr. Charles L. Dana, cf 
Bellevue Hospital, New York, very ingeniously 
puts it: ‘‘ Death is not so terrible a thing; legiti- 
mate invalidism is not without its usefulness in 
promoting mutual helpfulness and human sym- 
pathy. A thing is not good, therefore, just be- 
cause it cures somebody who might be better 
dead; and Christian Science is not necessarily a 
blessing because it turns a hypochondriac from 
studying her own stomach to fussing with those 
of her neighbors. Ifa person is really foolish, he 
might, perhaps, better be ill, and thus have his 
energies for social disintegration restrained by his 
pathological condition.” 

This may not be either a cheering or cheerful 
philosophy, but isn’t it sound? Good is a merely 
relative term. What may be one person’s meat 
may be another person’s poison. According to 
the consensus of human opinion, are there not 
many things in this world that are worse than 
death, whose cold embrace, right or wrong, com- 
mendably or culpably, so many seek and find 
every day of the year? Despite its alleged “ un- 
reality,’ was ever a victim known to come back? 
After all, may not these Christian Science people 
be intermeddling with the plans and purposes of 
the Creator, in whose inscrutable wisdom, more 
especially if we belong to their fatalistic school, 
we should trust implicitly? 

But, it may be asked, is Christian Science all 
humbug? Is it possible that a sect or cult, with- 
out any valuable principle as its foundation or 
corner-stone, could spread as this has? The 
answer is not difficult. The one valuable prin- 
ciple which it contains is found in the value of 
mental suggestion, upon which clearly rests what- 
ever of success has attended the efforts of its 
disciples. As a factor in therapeutics, this menial 
suggestion is recognized to a greater or less ex- 
tent by every school of medicine. Dr. E. C. 


| Spitzka, of New York, the noted alienist, has 


recently given several really remarkable instances 
of its power. He cites the well-known fact that 
from wounds and diseases in a 


as 4 to 3, and even as 3 to 2. It is also a fact 
beyond dispute that healthy, well-nourished peo- 


bya: , | ple have been known to die apparently of starva- 
not of the earth, earthy, but superior in all things | 


tion after being deprived of food for from three 
to five days. Dr. Spitzka is authority for the 


statement that these persons did not die from of 
for the Christian Scientist to practice his art; he | 


actual starvation, but from the psychical effect of 
hunger. This is shown by comparing their 
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experience with the fact that persons (Zucci, Dr. 
Tanner, and others) have been known to fast 
voluntarily for more than forty days without seri- 
ous results. Again, when the troops of William 
of Orange, besieged at Breda, suffered from 
scurvy, that prince fooled them with a harmless 
nostrum, and a large proportion of them recov- 
ered, the actual mortality being almost mil. Under 
the effect of the supposed remedy fear gave place 
to hope and faith, with the result stated. Ex- 
amples might, indeed, be multiplied indefinitely, 
but one other still more remarkable than those 
already given will suffice. ‘‘In the graver forms 
of hysteria,” says Dr. Spitzka, “when loss 
sensation occurs in exactly one-half of the body, 
you can lay a piece of tinted paper on the sensitive 
side; then, suggesting it to be a mustard plaster, 
a red area will appear on the corresponding un- 
.sensitive side. Blisters of such a character that 
scars have permanently remained from them have 
been produced in similar cases by the same 
method.” It is also a well-known fact that many 
persons have died at an hour previously named 
by themselves. On the same principle, many if 
not most persons dislike to make a will, fearing 
that their end will come the sooner for having 
disposed of their earthly belongings, and such has 
often been the case. It is quite possible that the 
extent to which this mental suggestion may be 
advantageously employed is not fully appreciated 
by the medical profession, and in this light the 
Christian Scientist may, after all, accomplish 
some good in bringing about a better understand- 
ing of its importance in certain cases. But to 
trust one’s self to the ministrations of a sect who 
openly boast of and glory in their utter ignorance 
of-even the first principles of anatomy, physiology, 
bacteriology and hygiene seems too silly to need 
condemnation. 


In a very interesting paper recently presented 
before the Albany Institute, Dr. George E. Gor- 
ham clearly explains, from the standpoint of a 


have suffered from some form of disease, not- 
withstanding they had the benefit of the best 
medical skill obtainable, by abandoning all such 
treatment and relying upon prayer or Christian 
Science, mental science or suggestion through the 
subjective mind, have been speedily cured. To 
deny that many such cases have occurred and are 
daily occurring would be folly; at the same time, 
it is not necessary to conclude that in such cases 
a so-called miracle has been performed, or that 
there is neither matter nor disease. Dr. Gorham 
shows that there is a natural physiological law 
which will explain these apparently marvelous re- 
coveries. After proving that sudden and powerful 
emotion may and does seriously interfere with the 
normal functional activity of the sympathetic ner- 
vous system, an anxious thought arresting the 





es 
digestion and assimilation of food, the circulation 
of the blood, and the whole process of growth and 
repair of the body, resulting in functional dis. 
eases, indigestion, constipation, insomnia, head. 
ache, hysteria, and the like, he adds: “ Remove 4 
cause and the effect ceases. Remove anxious 
thought and the disease is cured. That is pre- 
cisely what the Christian Scientist does. He 
makes the sufferer fully believe that there is no 
matter, no disease, no body, but all is error: that 
God is a spirit, all good and all powerful, and 
that we are in error if we think we have disease 
The patient, believing this, ceases to worry, hope 
takes the place of fear, quiet reigns in the body, 
and at once unconscious life through the great 
sympathetic nervous system resumes its work.” 
Explaining further these physiological results, Dr 
Gorham shows that the most important organic 
elements of the organs are the unmodified proto- 
plasmic white blood-cells, the seat of its physio- 
logical powers, and the most powerful 
antagonizers of its pathological (diseased) con- 
ditions; that this most important blood-cell js 
made not by conscious life, but entirely by the 
sympathetic nervous system, the unconscious life 
Appeal to this often results in the immediate 
resumption of the wonderful and delicate pro- 
cesses of repair which in many cases is sufficieat 
to produce a complete cure. Dr. Gorham in- 
stances the case of a fractured leg to show ‘he 
fallacy of the Christian Scientists’ position. De- 
pending entirely upon the unconscious life (whic) 
he freely concedes is a God-given power without 
which we can do nothing toward the growth or 
repair of the body), these fanatics make the often 
fatal mistake of wholly ignoring the conscious 
life, the reasoning power and the intelligence. 
For example, in the case of a broken leg, depend- 
ence upon conscious life alone for the repair oi the 
fracture is certain to result in failure, for we can- 
not make a single bone-cell, without which there 
can be no reuniting of the separated parts; and 


: * as +. | dependence upon unconscious liie < e 
skilled physician, how it is that many persons who | ©°P© dence upon unconscious life alone, on the 


other hand, may result in repair with deformity, 
perhaps sloughing and loss of the limb, or blood 
poisoning and death. Another most significant 
illustration was given by Dr. Gorham. One may 
see another in the act of vomiting, and immedi- 
ately his own stomach tries to reject its contents. 
What has happened? His sympathetic nervous 
system, the unconscious life, which seems to have 
little reasoning power, has received the sugges- 
tion to vomit, and the order is given to the 
muscles of the stomach to contract. The person 
This 


which 


is sick as a result of a mental impression. 
the mind-cure fallacy, 
would wholly ignore the conscious life and, as- 


clearly explains 
serting the unreality of all matter, and hence of 
disease, ignoring all experience and knowledge of 
the laws of chemistry, permit the patient in many 
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cases to die when he might, by availing himself 
of medical skill, have recovered. Dr. Gorham 
further shows that what he felicitously calls “ the 
interfering hand” is not always due to mental 
processes. The oculist who relieves an eye strain 
by properly applied glasses releases an interfering 
hand from the sympathetic nervous system, and a 
cure of headache, dyspepsia and more or less gen- 
eral systematic disturbance is often the result. In 
like manner, the removal of abnormal tissue in 
the nose often cures a case of asthma by simply 
removing an interfering hand from the sympa- 
thetic nervous system. 


Does not all this show once more the value of 
knowledge and the danger of ignorance? These 
one-idea Christian Scientists impiously claim to 
be the agents of the Almighty, through whom He 
works His miraculous cures, whereas we have 
seen that these cures can be fully explained on 
physiological grounds, being no more miraculous 
than the thousand and one other processes which 
are going on within the human body, and, indeed, 
throughout all conscious and unconscious life 
every moment and second of recorded time. Is 
not the lesson so plain that he who runs may 
read? It is that we should combine faith with 
physic, ignoring neither, but giving each its true 
place and importance, and if we can obtain benelit 
from the treatment of the so-called Christian 
Scientists without danger of being dominated by 
their fallacies to the extent of denying the reality 
of matter and disease when our senses tell us they 
exist, by all means to do so. There would seem 
to be no reason why the physician who is really 
deserving of the name cannot combine in his prac- 
tice all that the reactionary, fatalistic and fanatical 
mind-cure people do, without the risk on the part 
of the patient of being led from the path of judg 
ment and reason by the dangerous domination of 
an idea. 


To the subject of the legal regulation of the 
practice of this so-called science, the limits of this 
article will not permit more than a passing reler- 
ence. The decisions of the highest courts in the 
various States as to how far it may be possible to 
go in protecting the public from charlatanism, or, 
in other words, from its own folly, are by no 
means uniform. Whether Mrs. Eddy’s active dis- 
ciples are engaged in the practice of medicine is 
still a mooted question; and it is by no meais 
certain that one who is sick can be compelled by 
law to call in a physician, provided, of course, he 
be an adult in the full possession of his reasoning 
faculties. It is pretty well settled, both in Eng- 


land and in this country, that parents and guar- 
dians having the control and custody of minors 
are criminally liable for not affording them such 
medical care and attention as is within their power 


and means. In certain classes of cases —for ex- 
ample, yellow and scarlet fevers, diphtheria, small- 





pox, and other contagious disorders—the law 
can be invoked without difficulty, for manifestly it 
would be the height of folly to penmit persons 
who boast their ignorance of medical and sanitary 
science to treat and conceal such cases, while 
punishing severely the physician who fails to re- 
port similar cases to the regularly constituted 
authorities. 

As to the claim of the Christian Scientists that 
they are not practicing medicine, but observing 
religious rites, and are therefore protected by con- 
stitutional safeguards, it is hardly necessary to say 
that they will not be permitted to use the cloak 
of religion to cover acts otherwise unlawful. The 
Mormons of Utah, who sought to practice polyg- 
amy in accordance with the tenets of their reli- 
gion, found this out to their cost, though they 
seem to be in need of still another lesson. The 
Supreme Court of the United States long ago 
declared that while every person is free to enter- 
tain such notions respecting his relations with his 
Maker and the duties they impose as may be 
approved by his judgment and conscience, the 
laws of society designed to secure its peace and 
prosperity and the morals of its people must not 
be interfered with. In other words, the free exer- 
cise of religion must be subordinated to the laws 
of the land. 

In attempting the regulation of this new sect 
or cult, it should be recollected that persecution 
has ever been the greatest boon that could befall 
a religious sect. It will be very easy to make 
martyrs of them. The wise words of the Rev. R. 
Heber Newton, D. D., rector of All Souls Church, 
New York, in the preface to his booklet on the 
subject, recently published, should be treasured as 
containing the very essence of wisdom. He says: 
“ Religious orthodoxy has learned the lesson, 
through bitter experience, that the only way to 
make an end of heresy is to absorb and assim- 
ilate whatever is good in it. Medical orthodoxy 
must learn the same lesson. The way to suppress 
quackery is not by punishing the quacks, but by 
doing in a scientific method what they essay to 
do after the fashion of the charlatan.” 

CuHaRLEs J. HAILes. 
ene eee 
TAXATION. 
Deposits 1n Savincs BANKs Not ASSESSABLE. 
New York Court or APPEALS. 

Decided March 14, 1899. 

THE PEOPLE OF THE STATE OF NEW YorK ex rel. 
‘MarTIN HEERMANCE et al., constituting the 
State Board of Tax Commissioners, appel- 
lants, v. Apptson E. DEDERICK, as Assessor 
of the City of Kingston, respondent. 

J. Newton Fiero for appellants; Geo. W. Wick- 
ersham for respondent. 
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Appeal from an order of the Appellate Division, 
Third Department, affirming an order of the Spe- 
cial Term denying an application for a mandamus. 


Gray, J.— This case presents the converse of 
the proposition which we had before us in the 
Newburgh Savings Bank Case (157 N. Y. 51), 
where it was sought by the assessor of the city of 
Newburgh to assess the savings bank as to its 
surplus funds. Here the endeavor is, on the part 
of the taxing authorities, to assess the depositors 
in the savings banks of the city of Kingston for 
the amount of their deposits. In the former case 
referred to, we held that there could be no assess- 
ment under the statute, and in the course of the 


opinion it was pointed out that the provisions of | 


the Banking Law made it clear that every interest 
in the funds held by a savings bank is vested in 
the depositors; that the bank acquires no interest 
therein, and is deemed to hold what property it 
has for the benefit of depositors only. The lan- 
guage of the exemption clause in question (sub. 
14 of sec. 4 of chap. 908, Laws of 1896) is to be 
taken as referring to the property itself which the 
bank is holding and managing. It is ‘the depos- 
its in any bank for savings which are due deposit- 
ors,” which the law exempts from taxation, and 
it is quite immaterial whether we say that the 
property so exempted consists in the indebtedness 
of the bank to its depositors, or that it is the fund 
itseli which is withdrawn from the operation of 
the Tax Law. Clearly, the corporation is not sub- 
ject to assessment, either upon the principle that 
it has no property in its deposits, or because, 
under the provisions of the Tax Law, any assess- 
ment as to its personal property would be offset 
by the authorized deduction of its liabilities, which, 
as we saw in the Newburgh Savings Bank Case, 
covered everything which it held. Therefore it 
would seem logically to follow that the statutory 
exemption applies, and was intended to apply to 
depositors in savings banks, and to relieve them 
from assessment for taxation as to their deposits. 

The discussion in the savings bank case and the 
opinion in the Appellate Division below render it 
unnecessary, in my judgment, to discuss this ques- 
tion further. ie 

The order should be affirmed, without costs. 

All concur, except PARKER, Ch. J., and Harcnr, 
J., who take no part. 

Order affirmed. 


—_—_— -»—_—__—_—_ 


PROJECTORS AND PROMOTERS. 


T would have been pessimi exempli, and would 
have dangerously relaxed the wholesome doc- 
trine of the fiduciary relationship if the promoters 
and directors in Olympia (Lim.) had been allowed 
to keep the profits made by them on the com- 
pany’s debentures. There is a great difference 





—_— 
between a projector and promoter, just as there j, 
between a man who contemplates a crime and , 
man who commits it. A man who had nly con. 
ceived a speculative scheme is not a trustee of hx 
project because it afterwards takes shape a a com, 
pany. While the project is still in fier’, and y 
overt step has been taken towards the promotion 
of the contemplated company, the projector may 
safely acquire any property he pleases a: , 
to a company he afterwards promotes, at whateye; 
price he can get, without being accountable 
the company for the profit he has made on th 
transaction. True, if he wants to keep the bargain 
he must have taken care that the company jg 
entering into it was properly protected by an in. 
dependent board of directors, not puppets of his 
own providing; but this is an obligation of a quit 
different character, and has nothing to 

the obligation to account for a profit on | 
of his property to the campany. The moment 
however, a person passes from being a projector 
to being a promoter, that moment he becomes 
clothed with the fiduciary relationship, and mus 
account to the company for any profit, property 
or thing of value whatsoever which he receives in 


| that capacity. The difficulty is to fix the critica 
| moment in the career of the projector-promoter 


The difference between Mr. Justice Wrig 

the Court of Appeal in Olympia (Lim.) centered 
in this, that Mr. Justice Wright fixed promoter 
ship as arising after the acquisition of the deben 
tures referred to in that case—the Court « 


| Appeal as arising before. No general rule can bh 
laid down. It is a question of the true inference 
| to be drawn from often complicated facts. Once 


promotership is established, the promoter can 
only divest himself of accountability for a profit 
by full and fair disclosure. The moral of Olympia 
(Lim.) is that where there is this duty to disclose 
a fact, no mechanism for concealing it, however 
ingenious, can be of any avail. — Law Journ! 
(London). 


a 


WORK OF THE NEW YORK COURT OF 
APPEALS. 


hie clerk of the New York Court of Appeals 


makes the following statement concerning the 
calendar of the Court of Appeals: 

The calendar made for the session which began 

January 18, 1897 (nearly two years and a quarter 


| ago), contained 1,038 causes, including appeals 


from orders. At that time the unfinished calendar 


| upon which the court was engaged contained 73 


. . 1 
unargued causes. The total number of appeals 


| pending at that date was 1,113. The new calendar 
| now being made will contain 890 causes. The 
| present calendar contains 96 causes, including ap- 


peals from orders. Total number of appeals now 
pending, 986. There are, therefore, 127 fewet 
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= 
appeals pending than there were two years and 
three months ago. 

In other words, the Court of Appeals has, since 
the new Constitution went into effect, not only 
F sposed of as many appeals as have been taken to 
that court since that event, but has, in addition, 
reduced the accumulation of appeals then pending 
by 127. 

This 
scheme devised by the constitutional convention 
jor the relief of the Court of Appeals will accom- 
plish the result aimed at. 

The 


January. 1897, plus the 75 causes then pending on 


result tends strongly to prove that the 


1,038 causes printed on the calendar of 


the unfinished calendar, do not by any means rep- 
resent the work of the court during the last two 


years and a quarter. There have been written on 


the present calendar, since January 18, 1897, 366 
causes (including appeals from orders), and of this 
number all but 20 have been disposed of by the 
‘court. These 20 undisposed of causes form a 


The 
number of motions. 


part 


i the 06 above mentioned. court has also 


lisposed of a large 


. 


Legal Notes of Pertinence. 


The ArspaAny Law JouRNAL is 


series of interesting articles from the pen of 


publishing a 
Mr. 
F.S. Key Smith, the librarian of the Bar Asso- 
ciation of the District of Columbia, on the subject 
Mr. Smith an 
ve study of the subject in connection with 
cases in the Supreme Court involving 
struction of the act of congress allowing 


‘Capital Punishment.” made 
exhausti 
the recent 


the ci 


juries in murder cases to qualify their verdicts, and 


his researches will prove of value both to the 


lvocates and opponents of capital punishment. —-_ 


Washington Law Rep. 


\ Texas correspondent agrees with Case and 
Comme 


this country is 


nt that the widespread disrespect of law in 
deplorable. But he thinks the 
patriotism of our people so great that they will 
obey just and 
constituted authority.” 


“every reasonable demand from 
His remedy for the serious 
evil of disregarded laws is to get 
He * Make 
and we have an appreciative populace ready and 
All that he says 
about the American people may be true of the 
typical American. But who is ready to say that we 
have no criminal class in this country? The law 
against ‘wholesome ” 


rid of foolish 


legislation. says: wholesome laws, 


willing to give glad obedience.” 


murder is surely a one, 
yet, notwithstanding the obedience gladly given 
to it by the great body of our citizens, the criminal 
classes the United States 
record of homicides that horrifies the world. 
remedy fearful condition something 

than the enactment of good laws is necessary. 


make for an annual 


To 


this more 





| 


‘ 


Those who will not give “ glad obedience ” must 
be taught to fear the penalty. Laws enforced will 
be respected. Those not enforced breed lawless- 
ness. To cure the demoralizing disrespect of law 
we need, not spasmodic or sporadic crusades to 
enforce some special statute, but a clear, consist- 
ent, common-sense demand by the whole people 
that every law shall be either enforced or repealed. 
Honor, justice and self-respect demand that we 
free the law of all farces, pretense and hypocrisy — 
that the law shall say only what it means, and do 
what it promises to do. — Case and Comment. 
enacted a statute which makes 
several innovations in the law of libel. It requires 
that any newspaper article reflecting upon the 
character or integrity of any living person, or 
upon the memory of any one dead, must carry the 
signature of the writer. News articles, 
however, are exempt. 


California has 


agency 


David J. Baker, ex-judge of the Supreme Court 

of Illinois, dropped dead in his law office in the 
building, Chicago, March 13, 1899, 
of heart disease. He had just returned from lunch- 
eon and was talking with his son, John W. Baker, 
when he uttered an exclamation of pain and fell 
forward on his desk; a moment later it was found 
he had passed away. Drs. H. W. Baskette and 
E. J. Davis said death was instantaneous. A few 
moments later Mrs. Baker entered the office. She 
was not aware of her husband’s death, and when 
she heard he had passed away she was completely 
overcome, fainted, and was taken home by her 
son. David Jewett Baker was one of the best- 
known public men in Southern Illinois. He had 
been living in Chicago scarecly a year prior to his 
death. He was born in Kaskaskia, IIl., November 
1834. 
The Supreme Court of Louisiana has declined 
set aside a conviction in a criminal case on ac- 
count of the refusal of the trial judge to allow the 
defendant to address the jury in the French lan- 
guage, which was their mother tongue. The ac- 
tion of the judge is held to have been justified by 
the fact that the jurors all understood English, 
and all the evidence had been given in English. 

The monthly, announces 
that, beginning with the April number, it will be 
under the editorial H. Gerald 
Chapin, of New York. 

The Supreme Court of Kansas has just rendered 
a decision rejecting the doctrine that the actual or 
constructive relation master and servant is 
necessary in order to enable a father to maintain 
a suit to recover damages for the seduction of his 
daughter. The general rule, in the absence of stat- 
utory enactments on the subject, has been that the 
parent’s right to recover in such cases is based 
on the theory that, as the master of the household, 
he is entitled to his daughter’s services, of which 
he has been deprived by the act of the wrongdoer. 


Joyce on 


20, 


to 


American Lawyer, 


supervision of 


of 
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Of course, in many instances this assumption that 
the daughter stands in the relation of a servant to 
her father is the merest fiction, and the Kansas 
Supreme Court declares that the fiction should be 
abandoned. “It is a shameful pretense,” says 
Chief Justice Doster, “to hold that a daughter, 
whose labors, for instance, merely consist in pour- 
ing the tea at her father’s table and doing the 
honors of ‘his household to his guests, is in the 
service as a servant, and that he may recover 
damages only because of the loss of such labors 
through her seduction.” — N. Y. Sun. 

Contracts made on Sunday may be enforced in 
Minnesota, according to a decision of the Supreme 
Court of that State. 

Governor Bushnell has appointed Hon. D. I. 
Worthington to fill the position of probate judge 
of Fayette county, Ohio, made vacant by the 
death of Judge Horace M. Blessing. Judge 
. Worthington was a member of the house of repre- 
sentatives from Fayetite county from 1885-80. 

Towards the conclusion of Mr. Astor’s libel 
action against the Daily Mail, the lord chief jus- 
tice, remarking upon the imaginative flights in- 
dulged in by the press, especially in the case of 
annoying personal paragraphs, said that there was 
a report in some of the daily papers alleging that 
he went to the Horse Guards’ Passage, at White- 
hall, and forced his way through wi et armis, not- 
withstanding the opposition of guards and sentries. 
“Tf I wished to bring libel action,” said Lord 
Russell, “I could bring many.” An American 
paper recorded, as a painful incident in my career, 
that it had been my duty, sitting as president of 
the Divorce Court, to pronounce a decree of 
divorce against my first wife. As a matter of fact, 
gentlemen,” he continued, “I have had only one 
wife; she is living now; we have never been 
divorced; and I am not president of the Divorce 
Court.” It would be interesting to know whether 
Lord Russell would consider the statement that 
he was president of the Divorce Court sufficiently 
defamatory to form the subject of a libel action. 
There was, however, some foundation for the first 
announcement, for Lord Russell’s carriage was 
actually stopped by the sentry of the First Life 
Guards, who challenged him for a permit, as his 
name did not appear on the list of persons priv- 
ileged to pass through Whitehall. — Lawyer and 
Magistrate. 


English Hotes. 


Lord Herschell was one of the few men who in 
recent times have become lord chancellor without 
having filled the post of attorney-general, says the 
Law Times. Lord Cottemnham and Lord Cran- 
worth were, like Lord Herschell, only ex-solicitor- 
generals. But, unlike Lord Herschell, they were 
promoted not directly from the bar, but from the 
judicial bench. Lord Cottemham was advanced to 





—— 
the woolsack from the rolls, and Lord Cranworth 
had been for many years, as Sir Henry Rolfe, y 
distinguished baron of the exchequer. 

The X rays were admitted as evidence at the 
Brompton County Court on the 4th inst. by his 
honor Judge Stonor, when Charles Thomas Bal. 
dock, a painter’s laborer, sued Henry Smith & 
Son, builders and contractors, of Wetherby ter. 
race, Earls Court, to recover damages for per. 
sonal injuries received, owing to the negligence of 
defendants’ servants. Plaintiff was employed in 
varnishing the roof of St. Philip’s Church, Ken- 
sington, when, owing to the collapse of the scaf- 
folding, which was defective and insufficient, he 
was precipitated from a great height, and received 
severe injuries. He was removed to the West 
London Hospital, and detained five weeks, an‘ 
ever since had been an out-patient. His wrist was 
broken in three places, and he had been unable to 
follow his employment since. Defendants denied 
liability, claiming contributory negligence. A 
photograph of the injury, taken by the assistance 
of the X rays, was handed to his honor, who al- 
lowed it to be taken as evidence. The diagrams 
clearly showed the broken bones, and the jury 
were greatly assisted thereby. The jury, after a 
short deliberation, found for plaintiff for £125 
and costs. 


The recorder in his charge to the grand jury at 
the Central Criminal Court recently referred to the 
marked diminution in the cases of highway rob- 
bery. He did not say this was due to the admin- 
istration of the “ cat,” but it was remarkable that, 
whereas certain criminals appeared before the 
court with horrible regularity, those who had been 
flogged very seldom came again. The calendar 
contained one case of murder, one of man- 
slaughter, and six of robbery with violence. 


Over £48,000 more than in 1898-99 will, it is 
understood, be required in the coming financial 
year for the administration of the departments of 
law and justice. An increase will be shown in 
most items, but mainly for land registry, prisons 
in England and the colonies, amd the Irish land 
commission. 


There is an amusing story current in the Tem- 
ple about Lord Herschell and his clerk. When 
he first entered politics the fortunes of the Liberal 
party were at their blackest, and his clerk, who 
was a clerk of the old school, and took an almost 
proprietary interest in his career, used often to 
brood over the political sitwation. At last, on the 
day when Lord Beaconsfield returned in triumph 
from Berlin, and was received with such unpar- 
alleled popular enthusiasm that he seemed certain 
of a fresh lease of power, the clerk confided his 
feelings to Mr. Herschell in these moving terms: 
“Don’t you think, sir, in view of the turn events 
seem to be taking, that our choice of politics was 
a little premature?” — Westminster Gazette. 
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New York, March 7. 

Lord Herschell’s body arrived in New York to- 
day. It was met by a company of the United 
States marines, the committee of the Bar Associa- 
tion, the British consul-general, and it passed inte 
the custody of the British naval officer, the Ameri- 
can and the British marines saluting. The coffin 
was then taken on board the Talbot, 
Captain E. H. Gamble, anchored hard by. 


cruiser, 


Homeward bring him o’er the surges 
Of the broad Atlantic’s tides — 

Sealed now is the lip which urges 
Peaceful methods for our guides. 


Homeward bring him, mailed by armor, 
Like a warrior on his shield; 

Whilst the storm he rode grows calmer, 
And the nations’ wounds are healed. 


Death cut short his great endeavor — 
Not all fruitless to the world: 

Let his name live honored ever 
Where the British flag’s unfurled. 


Bring him home! He died on duty, 
And his death its lesson brings — 
Sacrifice excels in beauty 
All the indolence of kings. 
— Law Times 


Canning used to say that a crowd was wiser 
Certainly no one who 
has attended a public meeting in England can fail 
to have been impressed with the remarkable dis- 
crimination and judgment exhibited by the audi- 
Lord Halsbury discerns this 
evincing itself in juries over judges; 


than the wisest man in it. 


ence. superiority 
in his opin- 
ion juries are more generally right than judges. 
This, coming from an experience like that of ‘Lor 4 
Halsbury, is well-nigh unanswerable, and it is a 
striking tribute to our jury system. It 
dicts the theory that juries are the easy prey of the 
wily advocate or the passive slaves of a dominee: 
Assuming it true, why is it true? Is 
it that juries are more on a level, socially and in 
tellectually, with the common run of litigants, and 
so more en rapport with them? Or is it that their 
minds are less sophisticated than those of judges, 
their moral sympathies and intentions less warped 
Or is it that in a multi- 
tude of counsellors there is wisdom? May it not 
be because juries administer an equity of their 


contra- 


ing judge. 


by legal technicalities? 


own — not always coincident with the conclusions 
of strict law? For what does the lord chancellor 
mean by “ generally right?’’ Does it not 
that they brimg in the sort of verdict which com 
mends itself to the great majority of plain men? -- 
Law Journal. 


mean 


Few lawyers but will remember how repulsive. 
dry, narrow and technical seemed to them the 
study of the law, coming to it, as perhaps they 
did, fresh from the liberal studies of the university. 
Mr. Augustine Birrell tells us how Bethel’s gorge 





rose at the great book of conveyancing precedents 
which he, like others, was doomed to copy from 
week to week. Lord Bowen so heartily hated his 
initiation into the mysteries of conveyancing and 
equity that in after life he made a détour every 
morning to avoid passing the chambers in Lin- 
coln’s Inn which had been the scene of his slavery. 
Not less keenly did Lord Selborne feel what he 
calls “the descent from the flowers of history, 
poetry and philosophy to the dry bones of tech- 
nical system.” But happily he had a friend who 
consoled him by telling him that even in a deed 
there is a 7Té KaAév, and that in time its parts and 
arrangement would carry a charm. What the 
consoler said of a deed is true of the study of all 
law. There is a 76 Kadév if we can only find it; 
and is not the elucidation of this 7d Kadév the 
very secret of legal education, that much tor- 
mented question of the day — the bringing home 
to the law student the truth that law is a science, 
showing him how the law has grown and why it 
has grown, adapting itself from age to age to the 
social environment? Then the dry bones come 
together, and clothe themselves with life and real- 
ity and an ever-growing interest and charm. — 
Law Journal. 


o—_—__—_ 


Legal Laughs. 

Crime and Disease. — Science, the final author- 
ity, has long since decreed crime to be a disease. 

Accordingly, when the man killed his wife and 
children his friends were very apprehensive for his 
health. In no small anxiety they awaited the 
progress of the malady. 

But the next day the man killed only his grand- 
mother and one of the servants; it was plain he 
was mending. 

The attending physician issued hopeful bulletins, 
predicting that within a week or so the man 
wouldn't be killing anybody to speak of. — De- 
troit Journal. 


* Cocktail’’ v. * Hentail.” — According to the 


London Chronicle a cockney solicitor, who was 
characteristically mixed in the use of his h’s, hap- 
pened to meet the late Mr. Marbury, one of the 


wits of the American bar. The Englishman, com- 
menting on the legal profession of New York. 
said that its members were very proficient and 
learned, but that they were absolutely ignorant on 
the subject of “ hentails.” “‘ Ah,” answered Mar- 
bury, “my dear sir, we may be ignorant of the 
‘hentail,’ but our knowledge of the ‘ cocktail’ is 
unsurpassed.” 

Both Weary. — Last week, late in the afternoon, 
a case was called by Judge Sutherland in the 
Rochester County Court. ‘I would like to ask 
your honor that this case go over until to-mor- 
row,’ said one of the attorneys. “On what 
ground?” said the judge. “Too tired?” “ Yes, 
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your honor, I have been arguing a case all day in 


Part II, and I am really too fatigued to go on 
with this trial.” “ Very well, let the case go over. 
Call the next case.” The next case was called and 
another attorney arose. “May it please your 
honor, I would like to ask that this case go over.” 
“ For what reason?”’ ‘I am too tired.” ‘ You, 
too? What makes you tired?” “I have been 
listening all day to my learned friend in Part IT.” 


Hotes of Recent American Decisions. 


Contracts — Public Policy. — The court will not 
enforce a contract between plaintiff and defendant 
corporation whereby defendant agreed that, if 
plaintiff would buy and keep in stock a general 
line of merchandise, defendant would accept all 
orders drawn on it by its employes, and pay plain- 
tiff the gross sum of these orders at the end of 
each month, and would give plaintiff information 
regarding the amount its employes had earned, 
and would try to influence them to give plaintiff 
their entire trade; the effect of such a contract 
being to nullify Const., § 244, providing that “all 
wage earners in this State employed in factories, 
mines, workshops or by corporations shall be paid 
for their labor in lawful money.” (Hudnall v. 
Watts Steel & Iron Syndicate, [Ky.] 49 S. W. 
Rep. 21.) 

Criminal Law — Theft — Accomplices. — Where 
the evidence shows that witnesses for the State, 
knowing a theft had been committed, agreed, for 
a valuable consideration, in violation of Pen. 
Code, 1895, art. 291, not to prosecute the offender, 
it makes them accessories aiter the fact, and calls 
for a charge that no conviction could be had cn 
their uncorroborated testimony, and that they 
could not corroborate each other. (Gatlin v. 
State, [Tex.] 49 S. W. Rep. 87.) 

Criminal Law — Larceny. — A structure which 
is stationary, which is eight feet tall, covered with 
shingles, and inclosed with wire, erected for the 
purpose of the safe-keeping of birds and fowls, is 
a house, within the meaning of our Code which 
defines the offense of larceny from the house; and 
there was no error in refusing to direct a verdict 
of not guilty on a trial for larceny from the house 
because the evidence did not establish that the 
structure so erected was a house. (Williams v. 
State, [Ga.] 32 S. E. Rep. 129.) 

Fraudulent Conveyance to Wife — Burden of 
Proof. — The burden is on a wife, as against the 
husband’s prior creditors, to show that a convey- 
ance from the husband was for an adequate con- 
sideration, and that no beneficial pecuniary interest 
was reserved to him. (Elyton Co. v. Vance, [Ala | 
24 South. Rep. 719.) 

Fraudulent Conveyances— Trust Deed -- Re- 
tention of Possession. — A trust deed of a stock of 
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goods given to secure an antecedent debt, eyj- 
denced by several notes, provided that it should 
cover only so much of the goods as should be 
necessary to pay or make certain the payment oj 
the debt. Grantor remained in possession, and 
was authorized to continue the business, the 
grantee being empowered to take possession jn 
case of default on any of the notes. Held, that the 
deed was fraudulent and void as to creditors. 
(McTeer v. Huntsman, [Tenn.] 49 S. W. Rep. 57.) 


Garnishment — National Banks. — Rev. St. U, 
S., § 5242, providing that no attachment shall be 
issued against a national banking association or its 
property before final judgment in any suit, action 
or proceeding in any State, county or municipal 
court, does not apply to an attachment on a judg- 
ment against a third person, served on the bank 
as a garnishee. (Commonwealth v. Chestnut St. 
Nat. Bank, [Pa.] 42 Atl. Rep. 300.) 


Husband and Wife — Separate Estate — Com- 
munity. — Where land is bought with separate 
funds of the wife, and the deed taken in her name. 
the fact that subsequent improvements are paid for 
out of the community funds does not divest her of 
title, or give the community such interest in the 
property as could be taken by execution against 
the husband. (Schwartzman v. Cabell, [Tex.] 49 
S. W. Rep. 113.) 


Master and Servant — Damages.—A_ servant 
may recover for an injury, proximately caused by 
concurring negligence of the foreman and his 
fellow-servants, without contributory negligence 
on his part. (Missouri, K. & T. Ry. Co. of Texas 
v. Hannig, [Tex.] 49 S. W. Rep. 116.) 


Mortgages — Record — Priority. — A deed of 
trust delivered to the clerk of the County Court 
for record, with the tax, and recording fee, and by 
him admitted to record, and so indorsed, is prior 
to a deed of trust subsequently recorded, notwith- 
standing the clerk retained the former withow 
recordation until after the subsequent deed was 
recorded, and then erased his former indorsement 
thereon, and recorded it, and indorsed it as re- 
ceived and admitted to record as of the date vi 
recordation. (Mercantile Co-operative Bank v. 
Brown, [Va.] 32 S. E. Rep. 64.) 


Municipal Corporations — Public Parks — Dedi- 
cation. — An owner of land sold it to a city on 
condition that, if the land should be used other 
than for a park or street, it was to revert to the 
grantor. Subsequently the land was formally dedi- 
cated as a public park. Held, that a railway com- 
pany acquired no rights against the public by hav- 
ing the city revoke the dedication and give it a 
right of way over the land, and by purchasing the 
reversion of the former owner, since the rights of 
the public to the land as a park were vested on 
the formal dedication. (Douglass v. City Council 
of Montgomery, [Ala.] 24 South. Rep. 745.) 





